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9592. 1994( 12)

United States Environnental Protection Agency
Washi ngton, D.C. 20460
O fice of Solid Waste and Energency Response

Novenber 10, 1994

M. Larry Northup

Executive Director

Conveni ent Autonotive Services |Industry
P. 0. Box 34595

Bet hesda, Maryland 20827

(301) 897-3191

Dear M. Nort hup:

Thank you for your letter dated August 22, 1994, requesting
clarification of how provisions in the Conprehensive Environnental
Response Conpensation and Liability Act (CERCLA) apply to "Service
Station Deal ers" (SSD s) that handle used oil. | apol ogi ze for the
delay in responding to your previous requests on this issue.

The foll ow ng provides a response to each of the specific questions
raised in your letter.

1. May quick oil change and | ubrication service providers be
consi dered SSDs?

Yes. |In order to be considered an SSD as defined by

101(37) of CERCLA, the establishnent nust receive a
significant percentage of its gross revenue fromthe
fueling, repairing, or servicing of notor vehicles and
must al so accept "do it yourself" (DY) generated used
oil for collection, accunulation, and delivery to an oil
recycling facility. Fast |ubes that accept DY used oil
woul d generally fall within this definition if they
receive a significant portion of their incone from
servicing notor vehicles. Fast |ubes would therefore be
eligible for limted exenption from CERCLA liability for
recycled oil as provided under CERCLA 114.
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2.

Does the SSD exenption pertain to all used oil collected
at the Dealer's facility?

The SSD exenption applies to both DY used oil accepted
by the SSD and to used oil collected fromcustoner's
vehicles, the two sources of used oil specifically
mentioned in your letter.

For purposes of determ ning protection agai nst CERCLA
liability under the SSD exenption, at what point in tine
does EPA deemthat used oil destined for recycling falls
into the category of recycled oil, as defined by Section
1004(37) of the Solid Waste Di sposal Act?

EPA has interpreted the term"recycled oil," as defined
by 1004(37) of the Solid Waste Disposal Act, as not
limted to used oil that has al ready been processed or
re-refined. EPA applies its managenent standards for
"recycled oil"™ to used oil that is destined for
recycling. EPA presunes that used oil destined for
recycling includes all used oil which is not being

di sposed of or being transported or stored prior to

di sposal. Used oil that is destined for recycling (i.e.,
all oil managed under Part 279) falls within the scope of
the 1004(37) definition of "recycled oil" for purposes
of determning applicability of the SSD exenpti on.

Does the m xing of spent mneral spirit solvents with
used oil invalidate the SSD exenption?

The pl ain | anguage of 114(c) and 101(37) prohibits

m xi ng of used oil with any other hazardous substance as
a condition of eligibility for the SSD exenption. (57 FR
41583) Therefore, if the mneral spirits contain either

| i sted hazardous waste or exhibit a hazardous waste
characteristic (e.g., ignitability) the SSD woul d not be
eligible for the SSD exenpti on.

s the SSD exenption retroactive to the date when a
facility first began accepting used oil fromthe public?

No. As clearly specified by 114(c)(4) of CERCLA, SSDs
becone eligible to assert the exenption on the effective
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date of used oil regul ations pronul gated pursuant to
3014 of RCRA that require corrective action in
conpliance with RCRA subtitle C and subtitle |I. EPA
interprets this provision liberally to nean the date on
whi ch the Federal used oil regul ati ons becone effective
i n non-aut horized States. The Federal regul ati ons becane
effective on March 8, 1993. Accordingly, the SSD
exenpti on becane effective in all states as of March 8,
1993. (57 FR 41583)

|s a SSD exenpted from Superfund liability, provided it
conplies with all other ternms of CERCLA 114 and stores,
treaty, transports or otherw se manages the used oil in
conpliance with regul ations or standards pronul gated
pursuant to 3014 of the Solid Waste Di sposal Act and

ot her applicable statutes; or nmust all subsequent

handl ers, processors or consuners of the material also
conply with the sane standards for the dealer to be
entitled to such protection?

The legislative history of 114(c) nakes it clear that

t he SSDs who nmanage the used oil in accordance with the
3014 standards are not liable for rel eases that occur
after the SSD relinquishes control of the oil. The

exenption applies to the SSD even if the subsequent

handl ers fail to conply with 3014. It should be

enphasi zed, however, that general conpliance with the
Part 279 standards, which inplenment the 3014 statutory
requirenents, is also a condition of eligibility for the
SSD |liability exenption (e.g., to retain eligibility, the
SSD nust conply with Part 279 Subpart C standards for
used oil generators and the Subpart E standards for used
oil transporters, as applicable).

| s the protection under the SSD exenpti on assessed on a
facility-by-facility or conpany-by-conpany basis.

The SSD exenption applies on a case-by-case basis to

i ndi vi dual dealers (i.e., individual establishnents) for
rel eases of used oil that were managed in accordance with
the 3014 managenent standards while in control of the
SSD. The exenption does not necessarily apply to all
dealers within a given conpany, nor even to all rel eases
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of used oil managed by the sane establishnent unless the
used oil that is later released was properly nanaged by
t hat establishnment. In other words, sone establishnents
within a conpany nay be eligible for the exenption,

ot hers may not, dependi ng on whether the conditions have
been nmet by the individual establishnent.

| hope this |letter adequately addresses your concerns. |If you have
addi tional questions regarding the used oil managenent standards,
pl ease contact Eydie Pines at (202) 260-35009.

Si ncerely,

El i zabet h Cot sworth
Acting Deputy Director
Office of Solid Waste

CASI
Post O fice Box 34595
Bet hesda, Maryl and 20827

Ms. Elizabeth A Cotsworth, Deputy Director (Acting)
Ofice of Solid Waste

United States Environnental Protection Agency

401 MSt., S W

Washi ngton, D.C. 20460

August 22, 1994

Dear Ms. Cotsworth:

On behalf of the quick oil change industry, | amwiting to request
your assistance in obtaining clarification of an EPA regul ation
relating to used oil generators. Specifically, our organization
woul d i ke an official interpretation of several provisions of the

so-called Service Station Deal er Exenption from CERCLA |iability.

CASI nenbers account for approximately 2,600 individual quick oil
change facilities around the nation. These conpani es are deeply
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concerned about liability that nmay stemfromthe downstream

m shandling of used oil. In addition, many of our nenbers actively
collect and transfer to recyclers, used oil generated by
do-it-yourself oil changers. As you know, the Service Station
Deal er Exenption was intended by Congress to encourage the
private-sector collection of DIY notor oil.

Unfortunately, we have had an extrenely difficult tinme receiving an
Agency interpretation of this rule. W have requested the

i nformation three tinmes over the past year and to-date have net
wWith no success. | initiated our nost recent request on May 10 only
to find out |ast week that the individual with whom | was
correspondi ng was too busy to respond.

The regul ation and the statute upon which it is based are both
confusi ng and vague. Al though our nenbers would like to rely upon
t hem when collecting DIY oil, without sone official clarification,
such reliance may prove to be detrinental. Wile we fully
under st and t he burdens Agency personnel nust face when it cones to
rul emaki ng and i npl enentation, the | ack of guidance on this
particular rule could adversely inpact nmany of the quick [ube DY
coll ection prograns upon which so nany state and | ocal prograns
depend.

Therefore, we ask that you forward the enclosed letter to sonmeone
at the OSWwho can and will respond to our request for
clarification. Please have that individual contact ne at (301)
897-3191. | wll be happy to provide any additional details. CASI
has a neeting of its nenbership on Septenber 19 and would very nuch
like to provide themw th a report on this inportant issue at that
tinme.

Thank you for your assistance.
Si ncerely,

Larry Nort hup
Executive D rector

cc: CASI Environnmental Commttee
Barry S. Neuman, CASI Counsel
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Post O fice Box 34595
Bet hesda, Maryl and 20827
301-897- 3191

Ms. Elizabeth A Cotsworth, Deputy Director (Acting)
Ofice of Solid Waste

U.S. Environnental Protection Agency

401 MSt., S W

Washi ngton, D.C. 20460

August 22, 1994
Dear Ms. Cotswort h:

Wth the U S. EPA s Septenber 10, 1992 rul emaki ng on used oil
destined for recycling, the |ong-awaited "Service Station Deal er
Exenption" ("Exenption") from CERCLA liability was triggered for
certain businesses who engage in the collection of used oil from
t he public.

As the national trade association for the quick oil change and

| ubrication industry, CASI is concerned about several issues which
relate to the Exenption. Due to the significant inpact that the
Exenption coul d have upon CASI's nenber conpanies, it is critical

t hat CASI receives sone clarification and gui dance on the
Exenpti on.

Li sted bel ow are several specific items which we would |ike
clarified for the purpose of applying this Exenption to fast | ube
oper ati ons.

1. May fast | ubes be considered "Service Station Deal ers"?
Under 42 USC 9601, Section 101 - Definitions
"(37)(A) The term "service station deal er" neans any
person -- (i) who owns or operates a notor vehicle
service station, filling station, garage, or simlar

retail establishnment engaged in the business of selling,
repairing or servicing notor vehicles, where a

http://www.epa.gov/epaoswer/hazwaste/permit/compend/files/1994/9592_12.asc (6 of 12)10/6/2004 5:11:01 AM



http://www.epa.gov/epaoswer/hazwaste/permit/compend/files/1994/9592_12.asc

significant percentage of the gross revenue of the
establishnment is derived fromfueling, repairing, or
servicing of notor vehicles, and (ii) who accepts for
coll ection, accunul ation, and delivery to an oil
recycling facility, recycled oil that (I) has been
renmoved fromthe engine of a light duty notor vehicle or
househol d appliances by the owner of such vehicle or
appliances, and (lI1) is presented by such owner to such
person for collection, accunul ation, and delivery to an
oil recycling facility."

Quick oil change and | ubrication service providers, in our opinion,
fit wthin the scope of the above definition so |long as they accept
used (recycled) oil fromthe public. Quick lubes are certainly
engaged in the servicing of notor vehicles and derive a significant
percentage of their gross revenues from such busi ness. This point
Is key to any further discussion of the Exenption as it pertains to
our industry.

Pl ease advise as to whether you concur with our assessnent that
quick oil change facilities that accept used oil fromthe public
are in fact Service Station Dealers ("Deal ers").

2. Does the "Service Station Deal er Exenption" pertain to
all used oil collected at the Dealer's facility?

Under 42 USC 9614 - Section 114

(c) Recycled GI. --

(1) Service Station Dealers, Etc.-- No person (including
the United States or any state) may recover, under the
authority of subsection (a)(3) or (1)(4) of section 107,
froma service station dealer for any response costs or
damages resulting froma rel ease or threatened rel ease of
recycled oil, or use the authority of section 106 agai nst
a service station dealer other than a person described in
subsection (a)(l) or (a)(2) of section 107 if such
recycled oil --

(A) is not mxed with any ot her hazardous substance, and
(B) is stored, treated, transported or otherw se nanaged
i n conpliance with regul ati ons or standards pronul gated
pursuant to section 3014 of the Solid Waste Disposal Act
and ot her applicable authorities.
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Quick oil change conpanies collect used (recycled) oil fromtwo
sources: custoners' vehicles and the general public, often referred
to as "do-it-yourselfers”. Does the Exenption pertain to both these
streans of used oil, should a release or threatened rel ease occur
of f-site?

Pl ease provide us with an official interpretation of this
provi si on.

3. For purposes of determ ning protection agai nst CERCLA
liability under the Service Station Deal er Exenption, at
what point in tinme does EPA deemthat used oil destined

for recycling falls into the category of recycled oil, as
defined by Section 1004 (37) of the Solid Waste Di sposal
Act ?

EPA' s response to this question will literally determ ne the val ue

of the exenption to the quick |ube industry or any other party

whi ch qualifies for the exenption. As provided under CERCLA Section
114 as stated above, the Exenption extends protection to a Deal er
"for any response costs or damages resulting froma rel ease or

t hreat ened rel ease of recycled oil..."

| f EPA defines the term"recycled oil" narrowy so as to only
protect the Dealer fromany rel ease or threatened rel ease of the
material after it has been processed, the Exenption would be of
little value to used oil collection centers. This is because

rel eases prior to processing or recycling into a finished product
account for nost Dealer liability. On the other hand, if EPA
defines "recycled oil" nore broadly so as to provide the Deal er
protection against releases or threatened rel eases of the oil from
the tinme that the material is picked up by a qualified used oil
recycler, or otherwi se introduced into the used oil recycling
system then the Exenption would have significantly nore value to
the Dealer and it would establish an incentive for the Dealer to
accept do-it-yourself oil.

Therefore, CASI hereby requests that EPA provide further guidance
regarding the point in tinme when used oil destined for recycling
qualifies as "recycled oil" pursuant to CERCLA Section 114.

4. Does the m xing of spent mneral spirit solvents with
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used oil invalidate the "Service Station Deal er
Exenption"?

As indicated in the citation noted in question #2 above, m Xing
used oil with any other "hazardous substance" would seemto

i nval i date the Exenption. However, certain autonptive service
conpani es, including sone fast |ubes, routinely m x spent m neral
spirit solvents with their used oil prior to recycling. This is
done with the full know edge and consent of their used oil
recyclers. Mneral spirits, sonetinmes known as Stoddard Sol vents,
are petrol eum products that, when fresh, exhibit no hazardous
characteristics with the possible exception of ignitability,
dependi ng on the flash point of the particular Stoddard Sol vent.
When used in a parts washing sink (the typical application), the
solvent is contam nated only with used oil.

Pl ease advi se whet her non-hazardous mneral spirits ,that becone
contam nated with used oil can be mxed with nore used oil in the
operator's storage tank wi thout invalidating the Exenption from
CERCLA liability? [Note: EPA ruled on Sept. 10, 1992 that m neral
spirits may be mxed with used oil so long as the resulting m xture
does not exhibit the characteristic of ignitability and is
recycl ed] .

5. s the "Service Station Deal er Exenption"” retroactive to
the date when a facility first began accepting used oil
fromthe public?

Many fast |ube operators have for years been serving as public used
oil collection centers. They have | ong been abi ding by the various
state and federal regulations pertaining to the storage, handling
and transport of used oil. Indeed, many fast | ubes have been
providing this public service ever since the Exenption was

est abl i shed by Congress.

Qur question, therefore, is whether the Exenption is retroactive so
that it would, under the scenario described above, include vol unes
of used oil generated before final pronulgation of EPA's used oil
managenent standards in Septenber of 1992? Liability for rel eases
or threatened rel eases under CERCLA is of course retroactive. It
woul d be logical to assune that protection against such liability,
when used oil is properly nanaged, would be treated simlarly. Mny
qui ck | ube operations have participated in do-it-yourself
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collection prograns relying to their detrinment on the expectation
t hat such conduct woul d be rewarded via the Exenption.

Pl ease provide us with an official Agency interpretation on
retroactivity.

6. |s a Service Station Deal er exenpted from Superfund
liability, provided it conplies with all other terns of
CERCLA Section 114 and stores, treats, transports or
ot herwi se nanages the used oil in conpliance with
regul ati ons or standards pronul gated pursuant to Section
3014 of the Solid Waste Disposal Act - and other
applicable statutes; or nust all subsequent handlers,
processors or consuners of the material also conply with
the sane standards in order for the Dealer to be entitled
to such protection?

Based on the | anguage of CERCLA Section 114, it is unclear whether
the Dealer is provided coverage under the Exenption solely as a
result of actions taken by the Dealer while the nmaterial is inits
possessi on, or whet her the nmanagenent standards nust be foll owed by
every party which possesses or controls the material after it

| eaves the Dealer's | ocation, possession or control. CASI would
argue that an interpretation of this |anguage which applies the
Exenption to Dealers only when all subsequent handlers conply with
t he managenent standards, woul d render the Exenption worthless in
the eyes of Dealers. It is evident fromthe | egislative history
that the intent of the Exenption was to provide an incentive for
Deal ers to accept used oil fromthe public. Most all Dealers would
argue that a broad interpretation of this |anguage would vitiate
the effect because Superfund liability only arises when parties
fail to conply with practices such as are defined in the referenced
managenent standards.

Pl ease expl ai n under what downstream m smanagenent scenarios, if
any, would Dealers | ose their Exenption.

7. | s the protection under the Service Station Deal er
Exenpti on assessed on a facility-by-facility or
conpany- by- conpany basi s?

For purposes of this discussion, |let's assunme EPA agrees that
protection under the Exenption should be extended to a Deal er, so
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| ong as said Dealer conplies with all managenent standards

pronmul gated by the EPA while the used oil streamis within the
control or possession of the Dealer. Gven the many qualifying
prerequi sites attached to the Exenption, CASI and its nenbership
woul d strongly recommend that the protection associated with the
Exenpti on be assessed on a facility-by-facility basis. In other
words, if a particular facility conplies with all applicable
managenent standards in the storage, treatnent, transportation, or
ot her managenent of the used oil stream that facility could rely
upon protection under the Exenption. Qur concern is that if EPA
ext ends coverage under the Exenption on a conpany-by-conpany basis
and all but one facility owned by a conpany operating a chain of
facilities are in strict conpliance with the applicabl e nanagenent
standards, then it would be unfair for EPA to w pe out protection
under the Exenption for all the other |ocations because of
non-conpliance at one facility. This issue is particularly

i nportant to the vast majority of CASI's nenbers which own and
operate nultiple |ocations.

Therefore, CASI requests guidance relative to the practi cal
application of the Exenption.

CASI was encouraged by the adoption of used oil nanagenent
standards that triggered the Service Station Deal er Exenption. W
are hopeful that the Exenption wll have a positive effect on the
nunber of new public used oil collection centers. Many of our
menber conpanies currently serve as used oil collection facilities
across the country with the expectation that by doing so, they are
obt ai ni ng protection against Superfund liability.

However, w thout further guidance, it is inpossible for our
menbership to determne the relative value and applicability of the
Exenption to their fast | ube operations. A clear and conci se Agency
I nterpretation of the above issues, consistent with the
reconmendati ons herein, would create the incentive for thousands to
continue their used oil collection prograns. Mreover, fast |ubes
that do not currently accept do-it-yourselfer oil could be expected
to enter the system should the terns of the Exenption make it
advant ageous for themto do so.

| f you require any additional information prior to respondi ng,

pl ease feel free to call or wite. Thank you for your assistance in
this matter.
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Si ncerely,
Larry Northup, Executive Director

cc: CASI Environnental Commttee, Barry S. Neuman, CASI Counsel
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